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was that the proposed tunnel would be private property used for private 
purposes only; and therefore a way for it could not be taken by eminent 
domain. The court said that the mineral- resources are the principal wealth 
of the state, and much of this wealth is accessible only by such tunnels, and 
the public is interested in such development of them; and the fact that few 
persons or companies will use the tunnel does not render the use less public, 
since all near enough and desiring to do so would have a right to use the 
tunnel. Tanner v. Treasury Tunnel Mining & Reduction Co. (1906), — 
Colo. — , 83 Pac. Rep. 464. 

No definition of a public use has yet been formulated which would .serve 
as an infallible test; because new conditions, improvements, and the ever- 
increasing needs of society require that the definition of public use shall 
remain somewhat elastic. Olmstead v. Camp, 33 Conn. 532, 551, 89 Am. 
Dec. 221. It was held in Sholl v. German Coal Co., 118 111. 427, 10 N. E. 
199, 59 Am. Rep. 379, that a way for a coal tramway from the mouth of the 
mine shaft to the railroad was not public and could not be acquired by 
eminent domain. 

Estates of Decedents — Right of Murderer to Share in His Victim's. 
Estate. — Suit by an attorney to recover from the estate of his client, a man 
executed for the murder of his wife, the murderer's interest in his wife's 
estate, obtained through the murder and assigned to the attorney as a fee 
for conducting the murderer's defense. Held, that he had good title, as the 
murder of the wife did not prevent the husband's taking under the statute 
of descent. McAllister et al. v. Fair et al (1006), — Kan. — , 84 Pac. Rep. 
112. 

At the civil law one cannot take property by inheritance or will from an 
ancestor or benefactor whom he has murdered. 1 Dom. Civ. Law (Stratum's 
Ed.), Art. 2551; Code Napoleon, 727. The attempt of the American courts 
to engraft this principle, in the absence of express statutory authority, upon 
the statutes of wills and descent has resulted in much confusion. 1 Woer- 
ner's Amer. Adm. 131; 14 Cyc. 62. In Riggs v. Palmer, 115 N. Y. 506, 22 N. 
E. Rep. 188, 12 Am. St. Rep. 819, 5 L. R. A. 340, it was held by a divided 
court that a child who had killed his grandfather was barred from taking 
a residuary legacy under his grandfather's will, on the ground that the leg- 
islature in enacting the statute of wills could not have intended thereby to- 
abrogate the common law doctrine that no one may profit by his own crime. 
In 4 Harvard Law Review 394 this case was approved as to its results but 
not as to its reasoning ; and it was said that the murderer was not wholly 
barred but took only a legal title, beneficial enjoyment alone being taken 
from him by the court. See also 30 Am. Law Rev. 131. In Ellerson v. 
Westcott, 148 N. Y. 149, this distinction was recognized and followed. It 
has not, however, met with approval elsewhere. In Shellenberger v. Ransom r 
31 Neb. 61, 47 N. W. Rep. 700, 28 Am. St. Rep. 500, 10 L. R. A. 810, Riggs 
v. Palmer was followed at first ; but upon a rehearing the doctrine was repu- 
diated, the court being unwilling where the legislature had pointed out the 
course of devolution of property through descent and devise to change that 
course by "rational interpretation." 41 Neb. 631. See also 32 Cent. Law 
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Journal, 333, and 39 Cent. Law Journal, 317. And this is the rule in the 
majority of the states. Deem v. Millikin, 6 0. Cir. Ct. 357, aff. 53 O. St. 668; 
Deem v. Risinger, 11 Ohio Dec. (Reprint) 492; Carpenter's Estate, 170 Pa. 
St. 203, 32 Atl. Rep. 637, 50 Am. St. Rep. 765, 29 L. R. A. 145. Nor is a 
widow debarred from her right of dower by participating in the murder of 
her husband. Owens v. Owens, 100 N. C. 240, 6 S. E. Rep. 794. In in re 
Carpenter's Est., supra, it was held that to deprive one of his right of inheri- 
tance because of his crime is to work corruption of blood, contrary to the 
inhibition of the state and federal constitutions. See also Deem v. Millikin, 
supra. The suggestion made in 30 Amer. Law. Rev. 131, 4 Harvard Law 
Rev. 394, to permit the murderer to take a legal title has not been acted 
upon by the courts, and the question has not been squarely presented 
whether this would work corruption of blood. Some states have statutes 
governing this contingency. Civ. Code Cal. 1409, Annot. Code Miss. 1554. 
The Texas statute (Sayles Stat. 1897, 1692) forbids any corruption of blood 
for murder. The principal case is unquestionably with the weight of author- 
ity, but it is believed that the doctrine in New York, while satisfying the 
objection against the interference bv the court with the statutes of descent 
will work more substantial justice to all parties. 

Evidence — Homicide — Impeachment of Defendant as Witness. — In a 
homicide case it was sought to impeach the defendant, who testified in his 
own behalf, by proving him to be a violent man. Held, that this was not 
evidence to impeach him as a witness, but as a defendant, which was not 
admissible till he had put his character in issue. State v. Beckner (1906), 
— Mo. — , 91 S. W. Rep. 892. 

The defendant here occupies a double position. As a defendant his 
character cannot be attacked by the prosecution; as a witness it can be. The 
question also arises in the case of a witness, whether bad general character 
can be used or only bad character for veracity. The cases are in conflict on 
this proposition. Wigmore, Evidence, §924, note, where the cases are col- 
lected. In Missouri general bad character may be shown. State v. Shields, 
13 Mo. 236; State v. Breeden, 58 Mo. 507. It is well settled that when 
defendant offers himself as a witness he can be impeached the same as any 
other witness. Com. v. Bonner, 97 Mass. 587; Fletcher v. State, 49 Ind. 124. 
But in the main case the court argued that reputation for violence was not 
such general bad character as would affect the defendant's veracity, and 
ruled against it on that ground. This view is sustained by the authorities 
cited and would seem on principle to be correct. 

Evidence — Privileged Communication — Physician and Patient. — 
Where the deposition of a physician taken by plaintiff was sought to be read 
in court by defendant, it was held that plaintiff had not waived the privilege 
by taking the deposition. Clifford v. Denver & R. G. R. Co. (1906), 97 N. 
Y. Supp. 707- 

The code (§836) of New York provides that waiver of the privilege must 
be made in open court on the trial of the action, etc. Two justices dissent 
to the opinion. The privileged character of communications between physi- 



